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Title IX & Menstruation

the Davis level, then Title IX will provide less protection against menstrua-
tion-based harassment than its previous longstanding formulation had of-
fered. Students who become victims of menstruation-based harassment will
not have a valid Title IX claim unless they can show that the harassment is
severe enough to effectively bar them from educational opportunities. This
prospect-whereby OCR would be precluded from taking administrative ac-
tion in all but the most extreme cases-is worrisome. But even if the OCR
standard remains unchanged, it will still not provide comprehensive protec-
tion on this issue.

Ideally, Title IX would not only cover menstruation-based harassment
that demonstrably limits students' ability to benefit from school, but also call
upon schools to respond to all menstruation-based harassment. Indeed,
schools should strive to be proactive in addressing all levels and variations
of sexual harassment, menstruation-based and otherwise. Doing so furthers
the fundamental goal of Title IX: that no student is deprived of equal access
to education because of sex.

B. Insufficient Menstrual Accommodations

1. Impediments Resulting from Restrictive Policies

Because of design and policy choices, schools can be places that are
unintentionally inhospitable to students who menstruate. In particular,
schools' bathroom break policies, toilet facilities, and dress codes can im-
pose challenges for menstruating students.

a. Bathroom Access

Schools understandably want to limit students' visits to the bathroom in
order to minimize misconduct and dilatory trips from the classroom. Never-
theless, strict limitations on bathroom access may have the unintended con-
sequence of keeping some students from coming to school at all because
they fear that they may not be able to access the bathroom while menstru-
ating. Such strict limitations are particularly anxiety-producing for middle-
and high-school students because pre-adolescents and adolescents have more
unpredictable periods than adults, which means that they may need to
quickly and unexpectedly access the bathroom. Indeed, even students who
already know that they have their periods, and have brought menstrual prod-
ucts to school, may bleed onto their clothes if they cannot access the bath-
room in time.'

" See Hillard, supra note 27 (noting that menstrual cycles "tend to vary among ado-
lescents," that an adolescent who complains of "irregular periods" may mean "her cy-
cles are not always exactly 28 days[,] that the period does not always come on the same
day of the week or date of the month[, or] that the number of bleeding days varies from
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An anecdote from student Josephine Kwan illustrates this point: Kwan
recounts that in tenth grade during a volleyball game, her coach refused to
let her run to the bathroom to attend to a sudden menstrual flow.8 2 Knowing
her underwear was blood-soaked and feeling confused, anxious, and fearful,
Kwan found the entire experience traumatic.83 She never played volleyball
again.m Caroline Abreu, a Bronx Prep Middle School student, similarly re-
counts that she repeatedly finds herself "bleeding out" at school, explaining,
"[i]t's not usually my fault; it's because I can't go to the bathroom during
class.""

In May 2018, National Public Radio reported that a network of Chicago
charter schools had such a strict bathroom break policy that menstruating
girls were bleeding through their clothes." Former teachers found the bath-

room access policy "dehumanizing."8 7 A similar story came out in July 2018
about KIPP DC Northeast Academy, a charter school in Washington, D. C.88

Such policies may cause menstruating students to worry about leaking or
bleeding onto their clothes, and can even pose a health risk by leading stu-
dents to change their tampons or pads later than recommended.8 9 In addition

month to month"; and that "adolescents who have recently achieved menarche may have
accidents while they are learning how to manage their periods and how frequently they
need to change their sanitary protection").

82 Kristi Pahr, Period Shaming: A Not-So New Type of Bullying Parents Need to
Know About, PARENTS (Nov. 4, 2019), https://www.parents.com/kids/problems/bullying/
period-shaming-is-a-kind-of-bullying-parents-need-to-be-aware-of/ [https://perma.cc/
JC9D-Q92G].

8 Id.
8 Id.
8 Nadworny & Lombardo, supra note 53.
86 Dusty Rhodes, Feedback: Noble Charter Schools Story Hit a Nerve, NPR ILLINOIS

(April 30, 2018), https://www.nprillinois.org/post/feedback-noble-charter-schools-story-
hit-nerve#stream/0 [https://perma.cc/TQQ4-2NYR] (recounting text messages from
teachers that described school policy of not letting students go the bathroom without a
rarely available escort, forcing students to choose between walking out of class and stain-
ing themselves, and quoting teachers as saying that the school had responded by allowing
"girls to tie a Noble sweater around their waist, to hide the blood stains").

87 See Maiysha Kai, Dressed for Success? This Charter School's Policies Are Humili-
ating Its Female Students, RooT (May 1, 2018, 4:05 PM), https://theglowup.theroot.com/
dressed-for-success-one-charter-schools-policies-are-h- 1825694277 [https://perma.cc/
YHU3-FZX] (explaining "Noble Charter Schools network of Chicago was recently ac-
cused of instituting what several former teachers call 'dehumanizing' policies to monitor
their high school students. . most strikingly, there is a bathroom policy that requires that
students be escorted to the bathroom rather than go on their own").'

" Nathan Baca, What Some Kids Who Get One Bathroom Pass a Week Say They
Face Daily at a DC Charter School, wjla.com (July 19, 2018), https://wjla.com/features/
7-on-your-side/kipp-dc-northeast-academy-bathroom-lunch-policy-investigation [https://
perma.cc/KM7R-ZZCE] (quoting one parent as reporting that "Young ladies have started
their menstrual cycle and there have been several girls [who] have had accidents in their
pants"). It is important to note here that charter schools are subject to Title IX. See 20
U.S.C. § 1681(a) (1994) (Title IX applies to educational activities or programs receiving
federal funds).

88 Doha Madani, Girls Reportedly Bleeding Through Pants Due to Charter School
Bathroom Policy, HuFFPOST (Apr. 30, 2018, 9:44 PM), https://www.huffingtonpost.com/
entry/charter-school-bathroom-policy-periods-us-5ae7al9be4b04aa23f26463c [https://
perma.cclF8LP-5928]. For instance, to avoid toxic shock syndrome, menstruating indi-
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to the problems caused by schools' rigid policies about bathroom access,
similar challenges can result from teachers' informal rules about bathroom
breaks during class." For instance, one news account described a teacher's
policy of limiting her students' access to the restroom during class to one
visit every two months.91 A menstruating student who has already used that
one visit might choose to skip school rather than risk bleeding through
clothes while in class.

b. Inadequate Toilet Facilities

Even if a well-supplied student is able to leave class to go to the bath-
room in time, once the student arrives there, immediate access to a toilet is
not guaranteed. There may be fewer bathroom stalls than the number of stu-
dents needing them.9 2 For a transgender boy or a gender nonbinary student,
using the boys' restroom may provide less access to privacy for addressing
menstrual needs (given that there are fewer stalls and more urinals).93 Public
health researchers working in low- and middle-income countries have identi-
fied "toilet insecurity" as an obstacle for girls' and women's health.94 To
assist policymakers, these researchers have created a list of the characteris-
tics of what they call "female friendly" sanitation facilities, repurposed for
this discussion as "menstruation-friendly" facilities. The key features
include:

[a] safe and conveniently located toilet, [individual or] separated
by gender (if communal or public), which provides privacy (doors,
locks), a culturally appropriate menstrual waste disposal option

viduals are advised to change their tampons at least every eight hours. Menstrual Cycle,
supra note 25 (discussing "How often should I change my pad, tampon, menstrual cup,
sponge, or period panties?"). Pads should be changed before they become "soaked
through or full," which most commonly means "every few hours." Id.

I See, e.g., Alia Wong, When Schools Tell Kids They Can't Use the Bathroom, THE
ATLANTIC (Feb. 26, 2019), https://www.theatlantic.com/education/archive/2019/02/the-
tyranny-of-school-bathrooms/583660/ [https://perma.cc/8KKS-ZMVV] ("Absent offi-
cial policies, parents and doctors tell me, many teachers come up with their own regula-
tions, which anecdotes suggest can border on the absurd").

91 Id.
' See Schmitt, supra note 62.
9 See Joe Pinsker, The Long Lines for Women's Bathrooms Could Be Eliminated.

Why Haven't They Been?, THE ATLANTIC (Jan. 23, 1989), https://www.theatlantic.com/
family/archive/2019/01/women-men-bathroom-lines-wait/580993/ [https://perma.cc/
W4EW-W753] (explaining that since the late 1980s, states have required new buildings
to have a greater number of toilets for women's versus men's restrooms due to the in-
creased time it takes women to "enter a stall to pee" and "because they menstruate"). In
addition, if menstrual products are placed only in girls' restrooms, transgender boys and
gender nonbinary students who may have to use the boys' restrooms are disadvantaged.
See infra Part II. C. 1.

I Margaret L. Schmitt et al., Making the Case for a Female-Friendly Toilet, MDPI:
WATER 1-2 (Sept. 5, 2018), https://doi.org/10.3390/wl0091193 [https://perma.cc/
DWM2-HQBT]. While the authors use the term "female" in their work, we use the term
"menstruation-friendly" in order to be inclusive of transgender male, gender nonbinary,
and intersex persons who menstruate.
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(trash bins, chutes, pits), water and soap is available for washing
blood off one's hands (water tap or bucket), suitable drainage and
accessibility both during the day and night (area and internal
lighting).95

Although access to water and soap is not usually a problem in most U.S.
schools, students have indeed reported embarrassment when disposing of
their used menstrual products in the public space of the bathroom, rather
than in a private bin inside the stall.96 Menstruation-friendly bathrooms

would address these concerns.

c. Dress Codes

Finally, schools' dress code and uniform policies can impose impedi-

ments to menstruating students. In the United States, approximately twenty-
two percent of all public schools and approximately fifty-five percent of all
private schools require their students to wear uniforms.97 Some specifically
require all students to wear khaki-colored trousers, disadvantaging students

who risk leaking while menstruating." Uniform policies and dress codes that
permit all students to wear dark bottoms would help to alleviate this concern.

2. Title IX and Menstrual Accommodations

Compared to menstruation-based harassment, issues involving bath-
room break policies, toilet facilities, and dress codes raise more complex
legal questions under Title IX. As discussed above, menstruation-based har-

assment fits neatly into existing Title IX doctrine, since the Supreme Court
has already recognized sexual harassment as a form of sex discrimination.
By contrast, issues involving strict bathroom break policies or dress codes
do not involve the same sort of blatantly disparate treatment that sexual har-

assment does. Rather, there are two additional models of discrimination that
are more applicable to these issues: (1) disparate impact and (2) the failure to

9 Id. at 2.
9 Schmitt, supra note 62.
17 See Table 233.50, Percentage of Public Schools With Various Safety and Security

Measures: Selected Years, 1999-2000 through 2015-16, Nat'l Ctr. for Educ. Stat. 2017,
https://nces.ed.gov/programs/digest/dl7/tables/dtl7_233.50.asp [https://perma.cc/7UDT-
SJ9T ] (reporting that twenty-one point five percent of all public schools required stu-
dents to wear uniforms and that fifty-six point nine percent of all public schools enforced
a strict dress code in 2015-2016 academic year); Table 233.50, Percentage of Public and
Private Schools With Various Safety and Security Measures, by School Level: 2003-04,
2007-08, and 2011-12, Nat'1 Ctr. for Educ. Stat. 2017, https://nces.ed.gov/programs/di-
gest/dl3/tables/dtl3_233.50.asp [https://perma.cc/8U5M-2DED] (reporting that 56.9
percent of all private schools at the elementary and secondary level required students to
wear uniforms and 71.3 percent of all private schools enforced a strict dress code in the
2011-2012 academic year).

* See Coshandra Dillard, Equity, Period., 61 ThACHING TOLERANCE (Spring 2019),
https://www.tolerance.org/magazine/spring-2019/equity-period [https://perma.cc/476A-
6KMY].
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provide reasonable accommodations. However, although these frameworks
are well-developed in the employment discrimination arena, they are much
murkier in the Title IX context.

It is helpful to begin by reviewing these two antidiscrimination models.
Unlike disparate treatment, the disparate impact model covers situations
where there is a facially neutral policy that has a disparate impact as to a
statutorily protected characteristic." This framework has been incorporated
into the statutory text of Title VII,1" the Age Discrimination in Employment
Act,01 and the Americans with Disabilities Act;"0 it also appears in numer-
ous federal regulations. The reasonable accommodations model, in turn,
holds that in certain instances, the failure to provide reasonable accommoda-
tions for covered individuals counts as a form of discrimination. This frame-
work is central to the Americans with Disabilities Act and is also
incorporated into Title VII's approach to religious discrimination.103

Both frameworks provide useful lenses for thinking through what is so
problematic about, for example, a strict bathroom break policy that does not
take menstruating students' needs into account. Given that menstruation is a
process resulting from female biology, and that ninety-eight percent of fe-
males are menstruating by age fifteen,"'4 such policies clearly have a dispro-
portionate effect on female students, in addition to the harms that they
impose on all students. Moreover, refusals to exempt menstruating students
from such policies amount to denials of reasonable accommodations. Indeed,
the bathroom break situation exemplifies Professor Christine Jolls' argument
about the overlapping nature of the disparate impact and reasonable accom-
modation frameworks.05 Both frameworks would clearly counsel adjusting
strict bathroom break policies so that menstruating students can visit the
bathroom as required and still participate fully in school.

The wrinkle, however, is that neither of these frameworks is on entirely
solid footing in the Title IX context. Title IX's statutory text says nothing
about disparate impact or reasonable accommodations. Additionally, no Su-
preme Court case has interpreted Title IX's text to incorporate these

" See, e.g., George Rutherglen, Disparate Impact Under Title VII An Objective The-
ory of Discrimination, 73 VA. L. REV. 1297, 1297 (1987).

" 42 U.S.C. § 2000e-2(k)(1)(A)(i)--(ii) (2012).
1o1 29 U.S.C. § 623(f) (2012).
10 42 U.S.C. § 12112(b)(6) (2012).
103 Id. § 12112(b)(5)(A) (2012). In the Title VII context, the failure to reasonably

accommodate religion is viewed as a form of disparate treatment. EEOC. v. Abercrombie
& Fitch Stores, Inc., 575 U.S. 768, 135 S. Ct. 2028, 2032-33 (2015) (analyzing 42 U.S.C.
§ 2000e-2(a)(1) and § 2000e(j) (2012)).

'" American College of Obstetricians and Gynecologists, Menstruation in Girls and
Adolescents: Using the Menstrual Cycle as a Vital Sign, Adolescent Health Care Com-
mittee Opinion 651, (2003) https://m.acogorg/Clinical-Guidance-and-Publications/Com-
mittee-Opinions/Committee-on-Adolescent-Health-Care/Menstruation-in-Girls-and-
Adolescents-Using-the-Menstrual-Cycle-as-a-Vital-Sign [https://perma.cc/MP97-XN

V9] . Christine Jolls, Antidiscrimination and Accommodation, 115 HARV. L. REV. 643,
652-666 (2015).
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frameworks-to the contrary, Supreme Court precedent suggests that there
is no private right of action under Title IX for a disparate impact claim.06
That said, the Department of Education has promulgated numerous Title IX
regulations related to both disparate impact and accommodations. These reg-
ulations apply for administrative purposes, even if not for damages liability,
and they are a useful starting point here.

Title IX's existing disparate impact regulations arise in contexts distinct
from menstruation. Rather, they apply to admissions testing,07 preferential
admissions based on having attended single-sex schools,08 preferential
recruiting at single-sex schools," sex-specific scholarships,0 and various

employment and contractual decisions."' In all of these arenas, the regula-

'06 In Alexander v. Sandoval, the Supreme Court held that disparate impact claims for

damages were not available under Title VI. 532 U.S. 275, 280, 293 (2001). Given the
Supreme Court's indications that Title IX and Title VI should be interpreted in the same
manner, some courts have reasoned that Sandoval also applies to Title IX. See, e.g., Yu v.

Vassar College, 97 F. Supp. 3d 448, 461 n.6 (2015) (citing numerous cases that have
reached that conclusion). On the other hand, some scholars have argued that Sandoval

does not necessarily foreclose disparate impact damages claims under Title IX. See, e.g.,
David S. Cohen, Title IX: Beyond Equal Protection, 28 HARV. J.L. & GENDER 217,
276-77 (2005) (pointing out that "although Sandoval forecloses a disparate impact law-
suit based on Title VI, and Title IX and Title Vl phrase their prohibitions against discrim-
ination against discrimination with substantially the same language, the Court has stated
that the two are to be given independent interpretations when their distinct histories
require").

107 34 C.F.R. § 106.21 (b)(2) (2019) ("A recipient shall not administer or operate any
test or other criterion for admission which has a disproportionately adverse effect on
persons on the basis of sex unless the use of such test or criterion is shown to predict
validly success in the education program or activity in question and alternative tests or

criteria which do not have such a disproportionately adverse effect are shown to be
unavailable.").

"'0 34 C.F.R. § 106.22 (2019) ("A recipient to which this subpart applies shall not
give preference to applicants for admission, on the basis of attendance at any educational
institution or other school or entity which admits as students only or predominantly mem-
bers of one sex, if the giving of such preference has the effect of discriminating on the
basis of sex in violation of this subpart.").

109 34 C.F.R. § 106.23(b) (2019) ("A recipient to which this subpart applies shall not
recruit primarily or exclusively at educational institutions, schools or entities which admit
as students only or predominantly members of one sex, if such actions have the effect of
discriminating on the basis of sex in violation of this subpart.").

no 34 C.F.R. § 106.37(b) (2019) ("A recipient may administer or assist in the admin-
istration of scholarships, fellowships, or other forms of financial assistance established
pursuant to domestic or foreign wills, trusts, bequests, or similar legal instruments or by
acts of a foreign government which requires that awards be made to members of a partic-
ular sex specified therein; Provided, That the overall effect of the award of such sex-
restricted scholarships, fellowships, and other forms of financial assistance does not dis-
criminate on the basis of sex.").

"I See, e.g., 34 C.F.R. § 106.51(a)(2) (2019) ("A recipient shall make all employ-
ment decisions in any education program or activity operated by such recipient in a non-
discriminatory manner and shall not limit, segregate, or classify applicants or employees
in any way which could adversely affect any applicant's or employee's employment op-
portunities or status because of sex."); id. § 106.51(a)(3)(2019). ("A recipient shall not
enter into any contractual or other relationship which directly or indirectly has the effect
of subjecting employees or students to discrimination prohibited by this subpart, includ-
ing relationships with employment and referral agencies, with labor unions, and with

[Vol. 43246
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tions counsel that covered entities cannot use practices that have a discrimi-
natory effect based on sex."12

Title IX's accommodation-related regulations likewise arise in contexts
distinct from menstruation. The only Title IX regulation that explicitly uses
the word "accommodate" appears in the athletic context. This regulation
states that in determining whether equal opportunities are available to both
sexes, one factor is "[w]hether the selection of sports and levels of competi-
tion effectively accommodate the interests and abilities of members of both
sexes.""' Here, the very word "accommodate" connotes something quite
different than what it typically means in the antidiscrimination context. Ac-
commodation is not about "special" treatment to facilitate individual access
to the same program,"l4 but instead about a comparative standard for mea-
suring and ensuring overall equity across different programs."' This ap-
proach has been further articulated in some of OCR's guidance documents
about intercollegiate athletics-in particular, in its famous three-part test for
intercollegiate athletic programs, which can be satisfied as long as "it can be
demonstrated that the interests and abilities of the members of that sex have
been fully and effectively accommodated by the present program.""6

We move closer to the more standard meaning of accommodations-
and to the context of menstruation-by turning to Title IX's treatment of
pregnancy. Like menstruation, pregnancy is a biological process linked to
female sex. Title IX's pregnancy regulations do not explicitly use the word
"accommodate." But they do state that "a recipient shall not discriminate
against any student, or exclude any student from its education program or
activity. . .on the basis of such student's pregnancy, childbirth, false preg-
nancy, termination of pregnancy or recovery therefrom.""' Moreover, one
of the provisions states that schools

organizations providing or administering fringe benefits to employees of the recipient.");
id. § 106.51(a)(4) (2019) ("A recipient shall not grant preferences to applicants for em-
ployment on the basis of attendance at any educational institution or entity which admits
as students only or predominantly members of one sex, if the giving of such preferences
has the effect of discriminating on the basis of sex in violation of this part.").

112 In one area-admissions tests-there is a carve-out: tests with disparate impacts
can still be used if they are "shown to predict validly success in the education program or
activity in question" and "alternative tests or criteria which do not have such a dispropor-
tionately adverse effect are shown to be unavailable." 34 C.F.R. § 106.21 (b)(2) (2019).

" 34 C.F.R. § 106.41(c) (2019) (emphasis added).
11 Examples of this more typical meaning appear in the Americans with Disabilities

Act, which lists as examples of reasonable accommodations "the provision of qualified
readers or interpreters" and "acquisition or modification of equipment or devices." 42
U.S.C. § 12111(9)(b) (2012).

"' See Deborah Brake, The Struggle for Sex Equality in Sport and the Theory Behind
Title IX, 34 U. MICH. J.L. REFORM 13, 48-49 (2000-2001).

"6 Russlyn Ali, Office for Civil Rights, U.S. Dep't of Educ., Dear Colleague Letter:
Intercollegiate Athletics Policy Clarification: The Three-Part Test-Part 3 (April 20,
2010) 3 (emphasis added).

'" 34 C.F.R. § 106.40(b)(1) (2019).
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shall treat pregnancy, childbirth, false pregnancy, termination of
pregnancy and recovery therefrom as a justification for a leave of
absence for so long a period of time as is deemed medically neces-
sary by the student's physician, at the conclusion of which the stu-
dent shall be reinstated to the status which she held when the leave
began.III

Thus, even without using the word "accommodate," Title IX's regula-

tory language does prescribe at least one accommodation for pregnant stu-
dents: leaves of absence, with the opportunity to return to school without
punishment or sanction, regardless of whether those leaves are available to
other students.119 In its guidance documents, OCR has gone even further. In
2013, OCR issued a guidance letter and accompanying pamphlet (the former.
is framed as a "Dear Colleague" letter, while the latter is entitled "Support-

ing the Academic Success of Pregnant and Parenting Students") that in-
structs schools about how to deal with pregnant students.120 Significantly, the
pamphlet includes two accommodation-related passages in its "Frequently
Asked Questions Pertaining to Title IX Requirements Regarding Pregnant
and Parenting Students":

Q. What types of assistance must a school provide to a pregnant
student at school?
A. To ensure a pregnant student's access to its educational pro-
gram, when necessary, a school must make adjustments to the reg-
ular program that are reasonable and responsive to the student's
pregnancy status. For example, a school might be required to pro-
vide a larger desk, allow frequent trips to the bathroom, or permit
temporary access to elevators.121

Q. What if some teachers at a school have their own policies about
class attendance and make-up work?

A. Every school that receives federal financial assistance is bound
by Title IX. Schools must ensure that the policies and practices of

"" 34 C.F.R. § 106.40(b)(5) (2019) (emphasis added).
H9 For further discussion of Title IX's accommodation mandate for pregnancy, see

Deborah L. Brake, The Invisible Pregnant Athlete and The Promise of Title IX, 31 HARV.

J.L. & GENDER 323, 339 (2008).
120 SETH GALANTER, OFFICE FOR CIVIL RIGHTS, U.S. DEPT OFF., DEAR COLLEAGUE

LETrER: SUPPORTING THE ACADEMIC SUCCESs OF PREGNANT AND PARENTING STU-
DENTS, 1-2 (2013), https://www2.ed.gov/aboutloffices/list/ocr/letters/colleague-201306-
title-ix.pdf [https://perma.cc/N5UH-QMWL], with attached pamphlet U.S. DEP'T OF ED-

UCATION, OFFICE FOR CiviL. RIGHTS, SUPPORTING THE ACADEMIC SUCCESS OF PREGNANT

AND PARENTING STUDENTS UNDER TITLE Ix OF THE EDUCATION AMENDMENTS OF 1972
(2013) [hereinafter "OCR Pregnancy Pamphlet"].

121 OCR Pregnancy Pamphlet, supra note 120, at 9.
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individual teachers do not discriminate against pregnant students.
For example, a teacher may not refuse to allow a student to submit
work after a deadline that she missed because of absences due to
pregnancy or childbirth.122

These two passages suggest that OCR has started interpreting Title IX's
pregnancy regulations as requiring a broad array of accommodations, such
as larger desks, bathroom breaks, access to elevators, and deadline exten-
sions, even though the actual regulations themselves only mention medical
leaves.

It is true that OCR's guidance here is equivocal (in stating that a school
"might be required" to provide the larger desk, bathroom break, or elevator
access).123 However, a subsequent section of the pamphlet (entitled "Strate-
gies to Assist Educators in Supporting Pregnant and Parenting Students")
goes on to provide "examples of possible strategies[ that. . .] are not legally
mandated by Title IX or its regulations," such as "allowing excused ab-
sences for parenting students (both male and female) who need to take their
children to doctors' appointments" or "[d]esignat[ing] a private room for
young mothers to breastfeed, pump milk, or address other needs related to
breastfeeding during the school day." 2 4 In suggesting that these additional
accommodations are not legally mandated, OCR implies that the accommo-
dations mentioned earlier in the pamphlet are mandated, at least for adminis-
trative purposes.

OCR's growing recognition of accommodations as one aspect of Title
IX compliance is relevant to the question of whether schools must accom-
modate students' menstrual needs. Menstruation, unlike pregnancy, is not
specifically mentioned in Title IX's regulations. But it is certainly related to
the regulatory heading of "pregnancy and related conditions."2 5 Both preg-
nancy and menstruation are biological processes connected to the female
sex; indeed, menstruation results from the shedding of the uterine lining
when an ovulated egg is not fertilized, while pregnancy results when the
ovulated egg has been fertilized. It is difficult to see why Title IX's prohibi-
tion of sex discrimination would require schools to give pregnant students
frequent bathroom breaks, but impose no comparable requirement to give
menstruating students the very same sorts of breaks. The failure to do so
means that some students, by reason of their sex, will not have equal access
to an education, either because they feel they must stay home from school or
because they cannot effectively learn and participate while there.

12 d. at IL.
Id. at 9 (emphasis added).

1
24 Id. at 15-16.
25 Cf Coleman v. Bobby Dodd Institute, No. 4:17-CV-29, 2017 WL 2486080, at

*4-5 (M.D. Ga. June 8, 2017) (rejecting Title VII plaintiff's argument that menstruation is
itself a pregnancy-related condition).
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Title IX's pregnancy-specific regulations are the most factually relevant
analogue, but all of Title IX's disparate impact and accommodation regula-
tions point toward a larger underlying point: Title IX, as discussed further in
Part III, is not just about formal equality. As Professor David Cohen has

written, these different provisions suggest that Title IX "looks beyond for-
mal equality and reaches into the realm of substantive equality." 26 Title IX's
disparate impact regulations, Cohen writes, are in keeping with "[m]ore
substantive conceptions of equality[, which] tend to accept that a showing
of disparate impact is enough to prove discrimination," while Title IX's ap-
proach toward athletic equity similarly "jettison[s] the simplistic theory of
formal equality," with the goal of "equaliz[ing] athletic opportunity."2 7 Ti-
tle IX's treatment of pregnancy likewise results from this broader view: as
Cohen explains, "[p]rohibiting discrimination based on pregnancy, a form
of discrimination that subordinates women based on a unique biological dif-
ference [for which there is no male comparator], naturally follows from this
more substantive version of equality."'28

In keeping with this underlying approach, and in order to fulfill Title
IX's promise of equal access to education, OCR should expand its preg-
nancy-related guidance to make clear that schools should accommodate
menstruating students' needs. Ideally, the Department of Education itself
should amend the Title IX regulations about "pregnancy and related condi-
tions" to explicitly cover menstruation. In the meantime, schools themselves
should examine their practices, in terms of bathroom facilities, breaks, and
dress codes, to ensure that they are not limiting menstruating students' ability
to fully participate in school.

C. Menstrual Products in Schools

1. Impediments Resulting from Lack of Access to Products

While schools routinely provide students with bathroom necessities like

soap and toilet paper, most schools do not provide another necessity: men-
strual products.129 Professor Christopher Cotropia's study of almost 700 fe-

126 Cohen, supra note 106, at 263.
127 Id. at 265, 277.
128 Id. at 275.
129 Reports about access to menstrual products for transgender boys or gender nonbi-

nary students in K-12 schools are difficult to find. Some colleges and universities, like
Brown University and New York University, have taken steps to ensure that menstrual
products are in all restrooms: men's, women's, and gender neutral. Chloe Atkins, For
Transgender Men, Pain of Menstruation is More than Just Physical, NBC NEWS (Jan. 11,
2020, 4:38 PM) https://www.nbcnews.com/feature/nbc-out/transgender-men-pain-men-
struation-more-just-physical-n1113961 [https://perma.cc/A2HE-HDJ8]; Katie Mettler,
Free Tampons for All at Brown University this School Year-Even in the Men's Room,
WASH. POST (Sept. 9, 2016, 4:44 AM), https://www.washingtonpost.com/news/morning-
mix/wp/2016/09/09/free-tampons-for-all-at-brown-university-this-school-year-even-in-
the-mens-room/ [https://perma.cc/N36N-5TVL]. It is critical that menstrual products be
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males ages eighteen to twenty-five, which focused on their access to
menstrual products while in high school, found that ninety-two percent had
required a new pad or tampon during the school day.'3 0 Ninety-one study
participants stated that they had "trouble affording" menstrual products and
that only a quarter of their schools provided products for free.3 ' Overall,
only forty-two percent of all respondents attended schools where menstrual
products were provided.132 When schools did provide products, the most
common place was at the nurse's or front office, and some of those schools
also provided menstrual products in the bathrooms, either for free or for
purchase.13 3 The respondents opined that a school's provision of menstrual
products in the restroom, as opposed to the nurse's or front office, would
reduce stigma.134 The failure to provide menstruating students with free and
easily accessible tampons and pads thus negatively affects their access to
equal educational opportunities.

There are two factors undergirding any discussion of a school's decision
to provide (or not) accessible and free menstrual products for students.'
First, the inability to afford menstrual products causes some students to feel
they must stay home and thus miss school. Second, even for those who can
afford products, school-provided products are crucial to assist students faced
with the reality of an unpredictable period.

provided for students who do not identify as girls in order to address their menstrual
needs. As activist Kenny Ethan Jones states, having a period contributes to gender
dysphoria and if access to menstrual products is only in identified female spaces (like the
girl's bathroom) the gender dysphoria is heightened. Atkins, supra note 129.

13 Christopher A. Cotropia, Menstruation Management in United States Schools and
Implications for Attendance, Academic Performance, and Health, 6 WOMEN'S REPROD.
HEALTH 289, 292 (2019).

"I Id. at 294-95.
'1 Id. at 292.
" Id. (reporting that at the schools of eighty percent of respondents, menstrual prod-

ucts were available in the nurse's or front office, with forty percent of those respondents
further indicating that menstrual products were also available in school bathrooms; avail-
ability was divided approximately evenly between free and for-purchase).

11
4 Id. at 299.

135 According to the Simmons National Consumer Survey, over 58.29 million women
in the U.S. used menstrual pads and approximately 40 million used tampons in 2019. See
U.S. population: Usage of Sanitary Pads and Napkins From 2011 to 2023, STATISTA

(Aug. 20 2019), https://www.statista.com/statistics/287048/usage-of-sanitary-pads-and-
napkins-in-the-us-trend/ [https://perma.ccl3SQM-5B9J]; U.S. Population: Do You Use
Tampons?, STATISTA (Aug. 20, 2019), https://www.statista.com/statistics/278085/us-
households-usage-of-tampons/ [https://perma.cc/L4SD-L775]. Pads represent a 55%
share of the market for menstrual hygiene products. Breakdown of the Feminine Hygiene
Market Worldwide in 2018, by Segment, STATISTA (Nov. 26, 2019), https://www.
statista.com/statistics/1 075218/market-share-of-feminine-hygiene-worldwide-by-type
[https://perma.cc/XG2Y-LLHH]. This in no way suggests that noncommercial items are
inappropriate for use. See Gharib, supra note 42 (including explanation by Chris Bobel
that there is no research that causally links using an improperly washed or dried cloth to
staunch menstrual blood to infections in the individual menstruating).
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a. Educational Access Limited by Income

"Period poverty," or the inability to afford menstrual products, is an

obstacle to educational attainment by many secondary school students.136

According to one recent study of 1,000 teenagers ages thirteen to nineteen,
approximately twenty percent report that they "have struggled to afford pe-
riod products or were not able to purchase them at all."' The same number
"have missed class because of lack of access to period products."'38 Two-

thirds of the surveyed adolescents report that they "have experienced the
stress of inaccessible period products."'39 Students relate that it is difficult to
attend school or be productive in school if they do not have the necessary
menstrual products.'" The Cotropia study echoes those results, finding that

"[t]he inability to afford [menstrual products] was . . . significant[ly] and
positively correlated with missing school, being late, and leaving early."'41
Similarly, the Cotropia study demonstrates "statistically significant correla-

tions between not providing [menstrual products] at school and missing
school, leaving school early, and negative impacts on learning. "142 Separate

and apart from other disadvantages that low-income students may face once
they are in school,43 low-income menstruating students encounter the diffi-

culty of not being able to afford the products they need to leave the house
and go to school. When they do attend school, worries about access to men-
strual products distract low-income menstruating students from their studies.

Poverty is pervasive in public schools. Nation-wide, approximately
fifty-one percent of all public students qualify for free or low-cost lunches.'"

136 See State of the Period, supra note 43, at 1; see also Nadya Okamoto & Maria
Molland, The Cost of Tampons is Hurting Low-Income Girls. Let's Fix That, CNN (Oct.
21, 2019, 3:55 PM), https://www.cnn.com/2019/10/21/perspectives/period-poverty-men-
strual-products/index.html [https://perma.cc/65ZX-6T3U] ("Public awareness about pe-
riod poverty, the inability to access menstrual hygiene products, has ignited a movement
calling for free and accessible pads and tampons in restrooms and public spaces around
the world. Period poverty impacts millions of people every day and is pervasive in US
schools.").

137 State of the Period, supra note 43, at 2.
38 Id.

13" Id.
4

0 JENNIFER WEISS-WOLF, PERIODS GONE PUBLIC: TAKING A STAND FOR MENSTRUAL

EQurrY 85-86 (2017).
141 Cotropia, supra note 130, at 296.
1
4 2 Id. at 299.

143 See, e.g., Lea Hubbard, College Aspirations Among Low-Income African Ameri-
can High School Students: Gendered Strategies for Success, 30 ANTHROPOLOGY & EDUC.

Q. 363, 363 (1999) (discussing gender-specific strategies employed to encourage aca-
demic success among studied population).

' See Kelley Taylor, Poverty's Long-Lasting Effects on Students' Education and
Success, INSIGHT INTO DIVERSITY (May 30, 2017), https://www.insightintodiversity.com/
povertys-long-lasting-effects-on-students-education-and-success/ [https://perma.cc/
N98C-LLAP] (reporting poverty data based on U.S. Census Bureau Statistics).
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In New York City, that number is seventy-four percent.145 Jennifer Weiss-
Wolf, the co-founder of Period Equity, frames it this way:

[A] majority of public school students - 51 percent - come from
low-income families. Nearly one in five teenagers age twelve to
seventeen live in poverty, which for a family of four, means get-
ting by on $24,600 each year. After rent, food, and other bills,
even with the help of public benefits, that doesn't leave much room
for anything else. Not all the things a student needs. Like books.
Like shoes. Like maxi pads.146

As compared to adults, students are "more prone to be caught off guard by
the arrival of their period (which is less likely to be regular), more embar-
rassed by it, and more likely to be without budgets of their own to buy what
they need, when needed,"47 giving rise to a greater need for them to be able
to access menstrual products in schools at little to no cost to students.

b. Educational Access Limited by Biology

A menstruating pre-teen or teenager is uniquely vulnerable to needing
products on unpredictable schedules,148 further underscoring the importance
of providing free menstrual products at school.149 Placing the products where

14 BTNY Students Excel, Despite the Devastating Effects Poverty Can Have on Edu-
cational Outcomes, BREAKTHROUGH NEW YORK (Dec. 19, 2018), http://www.btny.org/
blog/2018/12/19/btny-students-excel-despite-the-devastating-effects-poverty-can-have-on
-educational-out-comes [https://perma.cc/8VLN-EAWD] (reporting seventy-four percent
of public school students in New York qualify for free or reduced-priced lunches).

1" WEISS-WOLF, supra note 140, at 85-86.
147 Id. at 86.
148 See Hillard, supra note 27 (discussing wide variation in length of adolescent's

menstrual cycles).
'1 To be sure, the link between access to products and school attendance is not lim-

ited to K-12 students alone. For instance, a student at the University of Baltimore School
of Law reported, "On more than one occasion, I've either unexpectedly gotten my period
or bled through the stash of tampons in my purse. If none of my friends have any prod-
ucts, and because there is nowhere to get any within the school, I will often skip the rest
of my classes and head home to get a tampon." University of Baltimore School of Law
Students and Faculty Free Menstrual Hygiene Products Proposal, 2, (Jan. 28, 2019), http:/
/law.ubalt.edu/centers/caf/pdf/UniversalMenstrual-Hygiene ProductAccessPropo-
sal.pdf [https://perma.cc/84GG-5ECE]. In the fall of 2019, responding to student need,
the University of Baltimore School of Law installed dispensers and began providing free
menstrual products in restrooms, regardless of gender. Correspondence to co-author Mar-
garet E. Johnson (on file with Johnson). In addition, Harvard Law School now provides
them to students. See Megan Woolhouse, She's Thawed Harvard Law, BOSTON GLOBE
(Jan. 4, 2009), http://archive.boston.com/news/politics/2008/articles/2009/01/04/
shes thawed harvard-law/ [https://perma.cclUR2H-WLAZ] (reporting that former
Harvard Law School Dean Elena Kagan required the provision of free tampons to women
at Harvard Law School over a decade ago). College campuses throughout the United
States are providing access to menstrual products to support and assist their menstruating
students and hopefully, more law schools will as well. See Megan Woolhouse, Should
Colleges Make Tampons Free on Campus? BU TODAY (Nov. 7, 2018), http://www.
bu.edultoday/2018/free-tampons-on-campus/ [https://perma.cc/35E6-7MWQ]; Mettler,
supra note 129.
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students are most likely to need them-in the bathrooms, as opposed to at a
nurse's station-reduces students' barriers to access, whether the barrier is

the physical location of a nurse's station or a school administrator's office 5 0

the authority of a school administrator, a culture of stigma surrounding men-
struation, or the student's own shyness.'5 ' As the Cotropia study shows, sev-
enty-three percent of those who need menstrual products are embarrassed to
ask a school administrator for them.152

Having access to menstrual products makes students of all income
levels less likely to miss school. Natalie Baumeister, then a twelfth-grade
student at a public school in Fairfax County, Virginia, observes:

Students need free and easy access to feminine hygiene prod-
ucts. . .Before providing pads in the school bathrooms, girls would
roll toilet paper in their underwear, tie sweaters around their
waists, or go home early because they did not have feminine hy-
giene products. Some girls used to miss entire school days because
they did not have a sufficient way to manage their periods. Now
that pads are available in the bathrooms, girls are using them more.
Not only is this a healthier solution, but it also allows girls to stay
in school. Without easy access to menstrual products, girls miss
critical instructional time, which can be detrimental to their aca-
demic performance.'53

As Baumeister's description suggests, access to free menstrual products ben-
efits all who menstruate and who might otherwise skip school if they are

caught unaware by their period, even if the school is located in one of the

'10 Traveling to a nurse's station or a school administrator's office is not always prac-
tical in the event of sudden flow. Schmitt, supra note 62. In Colorado, students advocated
for a bill to provide menstrual products in schools, arguing that "[w]hile students have
access to feminine hygiene products in nurses' offices, they're not easily accessible and
sometimes students are too embarrassed to ask for them. Some schools . . . have dispens-
ers in bathrooms for the products, but many don't." Saja Hindi, Student-Advocated Bill
Would Help Colorado Public Schools Provide Free Tampons And Other Feminine Hy-
giene Products, THE DENVER POST (Nov 27, 2019, 6:13 PM), https://www.
denverpost.com/2019/11/27/colorado-schools-tampons-feminine-hygiene-products/
[https://perma.cc/95AE-A47V].

15' Schmitt, supra note 62; see also Weiss-Wolf, supra note 140, at 87; see also Co-
tropia, supra note 130, at 293-301. For instance, one respondent in the Cotropia study
stated "Periods are a stigmatized topic - asking for assistance made others aware of the
situation. Then, if you acted 'off' or 'moody' others could blame that." Id. at 294.

152 Cotropia, supra note 130, at 293-94, 299 (for instance, one respondent stated
"[t]he nurse made it seem like it was bad that I had to ask for a pad").

153 Press Release, U.S. Rep. Grace Meng, Meng Unveils Bold Proposal to Provide
Menstrual Equity to All (Mar. 26, 2019), https://meng.house.gov/media-center/press-re-
leases/meng-unveils-bold-proposal-to-provide-menstrual-equity-to-all [https://perma.cc/
G6PQ-VSEH]. Ms. Baumeister, then a senior at Justice High School, expressed her sup-
port for a federal bill that would require free menstrual products in schools. Id. The
argument that menstrual product availability is tied to school attendance was echoed by
Holly Seibold, Founder and Executive Director of Bringing Resources to Aid Women's
Shelters (BRAWS) in the same Press Release. Id.
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wealthiest counties in the country.'" By providing accessible products in
schools, the school facilitates the education of both those who cannot afford
the products at all and those who "may not be prepared for their period to
start at school." 55

A school's decision to provide menstrual products (or not) also has ex-
pressive value. Approximately fifty-one percent of surveyed teens "feel like
their school does not care about them if they do not provide free period
products in their bathrooms."15 By contrast, when a school places products
in the bathrooms, it signals that it supports all students, and cares about them
having what they need to thrive at school.'

2. Action at the Municipal, State and Federal Legislative Levels

In recent years, state and local governments have begun addressing this
issue: New York, 58 New Hampshire,'59 Illinois,'6 California,6' and Geor-
gia'6 2 have all taken government action requiring school districts to provide

" See Carol Morello & Dan Keating, D.C. Region is Nation's Richest, Most Edu-
cated, WASH. POST (Dec. 15, 2010), https://www.washingtonpost.com/wp-dyn/content/
article/2010/12/14/AR2010121407680.html [https://perma.cc/895D-NSX6] (reporting
that Fairfax County, Virginia and neighboring Loudon County, Virginia, "were the only
two U.S. counties with median household incomes surpassing $100,000" in a recent five-
year period).

'5 Society for Women's Health Research, Survey of School Nurses Reveals Lack of
Bathroom Policies and Bladder Health Education (Nov. 26, 2018), https://swhr.org/sur-
vey-of-school-nurses-reveals-lack-of-bathroom-policies-and-bladder-health-education/
[https://perma.cc/4H4F-LNZ4] [hereinafter Survey of School Nurses].

56 State of the Period, supra note 43 at 2.
'" The podcasting Bronx Prep Middle School girls suggested that their middle school

could be made better if schools would "supply girls' restrooms with free pads and
tampons." Nadwomy & Lombardo, supra note 53.

'1" N.Y. PUB. HEALTH L. § 267 (McKinney 2019) (providing, "[a]ll elementary and
secondary public schools in the state serving students in any grade from grade six through
grade twelve shall provide feminine hygiene products in the restrooms of such school
building or buildings. Such products shall be provided at no charge to students."); see
also Meghan Finnerty, Free Tampons Available in Schools (Period), ROCHESTER DEM. &
CHRON., (Sept, 10, 2018, 7:00 AM), https://www.democratandchronicle.com/story/news/
local/communities/201 8/09/10/free-feminine-hygiene-products-schools-districts-spend-
thousands/990572002 [https://perma.cc/SJK2-G6FY] (reporting on cost to local school
districts of New York State law requiring free menstrual hygiene products in girls' bath-
rooms in public schools).

159 N.H. REV. STAT. ANN. § 189:16-a (2019). Under the New Hampshire law, the law
is inclusive of all menstruating students by requiring schools to provide free "menstrual
hygiene products" in gender-neutral bathrooms and bathrooms designated for females in
all public schools; Alanna Vagianos, New Hampshire Passes Law Requiring Free Men-
strual Products In All Public Schools, HUFFPOST (July 19, 2019, 11:10 AM), https://
www.huffpost.com/entry/new-hampshire-passes-bill-requiring-free-menstrual-products-
in-al-public-schools-n_5d3lbdOde4bO4l9fd32bdll9 [https://perma.cc/XR8L-Q6K3].

60 105 Ill. Comp. Stat Ann. 5/34-18.56 (West 2019); 105 111. Comp. Stat 5/10-20.63
(West 2019). ("A school district shall make feminine hygiene products available, at no
cost to students, in the bathrooms of school buildings.").

161 CAL. EDUC. CODE § 35292.6 (West 2019).
162 Maya T. Prabhu, Georgia OKs Providing Menstrual Products to Low-Income

Girls, Women, ATLANTA J.-CONST. (April 9, 2019), https://www.ajc.com/news/state-re-
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